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Korea—Measures concerning bottled water
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European Communities—— Measures affecting butter products
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M4k = DECREE NO. 96-1133 OF 24 DECEMBER 1996

DECREE NO. 96-1133 OF 24 DECEMBER 1996
Concerning the ban on ashestos + implemented pursuant to the Labour Code

and the Consumer Code
(Official Journal of 26 December 1996)

The Prime Minister *
Acting on the report of the Minister for Justice * the Minister for Equipment °
Housing* Transport and Tourism > the Minister for Labour and Social Affairs: the Minister

for the Economy and Finance » the Minister for Industry + Postal Services and

Telecommunications and the Minister for Agriculture » Fisheries and Food -

Having regard to Council Directive (EEC) 76/769 of 27 July 1976 as amended -
concerning restrictions on the marketing and use of certain dangerous substances and

preparations;

Having regard to the Labour Code » in particular » Articles L.231-1 + L.231-6 »
I..231-7 and 1..263-2 thereof;

Having regard to the Consumer Code »  in particular Artic le L.221-3 thereof;
Having regard to the Penal Code » in particular »  Article R. 610-1 thereof;

Having regard to the Customs Code > in particular Article 38 thereof;

Having regard to the Traffic Law;

Having regard to Decree No. 88-466 of 28 April 1988 as amended »  concemning
asbestos-containing products;

Having regard to Decree No. 96-98 of 7 February 1996 concemning the protection of
workers against the risks associated with asbestos dust inhalation;

Having regard to the referral of the matter to the Commission of the European
Communities by the French Government on 29 October 1996 » under the emergency

procedure established under Article 9.7 of Directive (EEC) 83/189 as amended »  providing

for a notification procedure in the sphere of technical standards and reguiations;

Having regard to the opinion of the National Commission for Occupational Health

and Safety in Agriculture of 26 September 1996;
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Having regard to the opinion of the Consumer Safety Commission of 2 October

1996,

Having regard to the opinion of the Senior Council for the Prevention of

Occupational Hazards of 16 October 1996; Upon consultation with the professional employer

and employee bodies concerned;

Having heard the Council of State (Social Affairs Section)

Decrees:

Article 1

1.

1I.

111

For the purpose of protecting workers » and pursuant to Article L. 231-7 of the Labour

Code > the manufacture » processing > sale’ frmport* placing on the domestic market
and transfer under any title whatsoever of all varieties of asbestos fibres shall be

prohibited + regardiess of whether these substances have been incorporated into

materials »  products or devices.

For the purpose of protecting consumers > and pursuant to Article L. 221.3 of the
Consumer Code + the manufaciure » import * domestic marketing *  exportation *

possession for sale » offer » sale and transfer under any title whatsoever of all varieties

of asbestos fibres or any product containing asbestos fibres shall be prohibited.

The bans instituted under Articles I and I shall not prevent fulfilment of the obligations

arising from legislation on the elimination of wastes.

Article 2

1. On an exceptional and temporary basis + the bans instituted under Article 1 shall not apply

to certain existing materials » products or devices containing chrysotile fibre when » to

perform an equivalent function® no substitute for that fibre is available which: - On the one

hand» in the present state of scientific knowledge » poses a lesser occupational health risk
than chrysotile fibre to workers handling those materials » products or devices; - on the
other + provides all technical guarantees of safety corresponding to the ultimate purpose of

the use thereof.

IL.The scope of application of paragraph I of this Article shall cover only the materials -

products or devices falling within the categories shown in an exhaustive list decreed by the
Ministers for Labour » Consumption » the Environment » Industry »  Agriculture and

Transport. To ascertain the justification for maintaining these exceptions »  the list shall be
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re-examined on an annual basis ¢ after which the Senior Council for the Prevention of

Occupational Hazards and the National Commission for Occupational Heaith and Safety in

Agriculture shall be consulted.

Article 3

L

II.

II.

The manufacture * processing * importation and domestic marketing of any of the
materials ©  products or devices falling into one of the categories mentioned on the list
envisaged under Article 2 shall be subject to a statement + signed » as appropriate * by
the head of the business establishment » the importer or the party responsible for
domestic marketing » which should be addressed to the Minister for Labour. This
statement shall be filed in January of each year or » as appropriate » three months before
the start of a new activity or the alteration of an existing production activity: by means of
a form decreed by the Ministers for Labour »+ Consumption » Industry and Agriculture,
The statement shall be accompanied by all the supporting documents in the possession of
the declaring party making it possible » considering the state of scientific and
technological progress *  to determine that as of the date of signature of the statement »

the activity covered by the statement meets the conditions set forth in Article 2.1.

Activities that have not been the subject of a full statement submitted within the set time-

frame may not benefit from the exception granted under Article 2.

The Minister for Labour may at all times convey to the author of the statement such
information as may seem to him to establish that the material + product or device in
question + although falling into one of the categories on the list mentioned in Article 2 »
does not meet the conditions laid down in paragraph 1 of that same Article. After
requesting comments from the declaring party+ he may serve notice to said party to cease
manufacture *  processing *  importation or domestic marketing and to observe the ban

instituted under Article 1. He may make such notification public.

Article 4

The manufacture and processing of the materials® products and devices falling into

the categories on the list mentioned in Atticle 2 of this Decree must conform with the rules

laid down under Chapters 1 and II and Chapter III » Section 1 of the aforementioned Decree

dated 7 February 1996.

Labelling and marking shall conform with the requirements of Article L. 231-6 of

the Labour Code and the rules established by the aforementioned Decree dated 28 April 1988,
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Article 5

Without prejudice to the application of the penalties envisaged under Article L.
263-2 of the Labour Code in the event of violation of the provisions of Article 1.1 of this
Decree » the act of manufacturing » importing »+ introducing into the domestic market »
exporting » offering selling+ transferring under any title or possessing for sale all varieties
of asbestos fibres or any product containing asbestos fibres > in contravention of the

provisions of Article 1.11 shall be punishable by the fine prescribed for 5" class offences.
Article 6

1. Articles1° 2+ 3and Article 6.1 of the above-mentioned Decree No. 88-466 of 28 April
1988 are hereby repealed.

1I. Inthe first subparagraph of Article 4 of the same Decree * the words: "bans envisaged in

Article 2 above" shall be replaced by the word: "bans”.

M1, In Article 6.1I of the same Decree »  the words: "other than those envisaged under Article

2" shall be replaced by the words: "which are not subject to bans".
Article 7

Until 31 December 2001 and on a transitional basis » the ban on possession for

sale * offering for sale and transfer under any title shall not apply to the used vehicles nor to
the agricultural or forestry machinery put into circulation before the effective date of this

Decree @ and covered by Article R.138 of the Traffic Law.
Article 8

This Decree shall become effective on 1 January 1997.
Article 9

The Minister for Justice » the Minister for Equipment » Housing © Transport and
Tourism * the Minister for Labour and Social Affairs » the Minister for the Economy and
Finance »* the Minister for the Environment» the Minister for Industry - Postal Services and
Telecommunications * the Minister for Agriculture > Fisheries and Food » the Deputy
Minister for the Budget © the Government Spokesperson » and the Deputy Minister for
Finance and Foreign Trade shall be responsible * each in his own sphere of competence + for
implementing the present Decree » which shall be published in the Official Journal of the

French Republic.
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Done at Paris » 24 December 1996.
By the Prime Minister

The Minister for Labour and Social Affairs -

JACQUES BARROT

The Minister for Equipment + Housing -
Transport and Tourism
BERNARD PONS

The Minister for the Environment »

CORINNE LEPAGE

The Minister for Agriculture » Fisheries
and Food -
PHILIPPE VASSEUR

The Deputy Minister for Finance and
Foreign Trade +
YVES GALLAND

ALAN JUPPE

The Minister for Justice +
JACQUES TOUBON

The Minister for the Economy + and Finance -
JEAN ARTHUIS

The Minister for Industry » Postal Services and

Telecommunications

FRANCK BOROTRA

The Deputy Minister for the Budget + Government

Spokesperson
ALAIN LAMASSQURE
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- 3.1

In view of the facts and arguments put forward * Canada requests the Panel to find

that:

(a) Decree No. 96-1133 of 24 December 1996 banning asbestos is incompatible with the

Agreement on Technical Barriers to Trade insofar as it is a technical regulation that:

(i) Creates an unnecessary obstacle to international trade contrary to the provisions
of Article 2.2;

(i1} is not based on effective and appropriate international standards — nor is it in
compliance with them - contrary to the provisions of Article 2.4;

(ifi} is not based on orders relating to chrysotile and chrysotile-containing products
with respect to the product performance of chrysotile » centrary to the provisions
of Article 2.8; and

(iv) violates the national treatment disciplines and the most-favoured-nation clause of

Article 2.1.

(b) In addition » the Decree is incompatible with the GATT 1994 in that it:

+ 33

+ 34

(i) Creates a prohibition or a restriction on the import of chrysotile and chrysotile-
containing products + coatrary to the provisions of Article XI.1; and
(i1) favours the national industry of products like chrysotile fibre and chrysotile-
cement products * contrary to the national treatment disciplines of Article IIT:4.
In view of the foregoing* Canada requests that the Panel recommend to France that it
make the Decree compatible with its obligations under the Agreement on Technical
Barriers to Trade and the GATT 1994.
In view of the facts and legal arguments » the European Communities (hereinafter the
"EC") ask the Panel to confirm that» in light of the rules of the GATT 1994+ Decree
No. 96-1133 of 24 December 1996 banning asbestos:

(i) Should not be examined in relation to the scope of Article XI of the GATT 1994
(if)does not establish less favourable treatment for similar imported products than for
domestic products * within the meaning of Article I11:4 of the GATT 1994;

(iii) is necessary in any event * to protect human health »  within the meaning of
Article XX(b) of the GATT 1994.
The EC also ask the Panel to find that: (i) The Decree is not covered by the

Agreement on Technical Barriers to Trade and that * in any case » it complies with
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the relevant provisions of that Agreement.
+ 3.6 Finally » the EC further ask the Panel to find that:

(1) Article XX1II.1(b) of the GATT 1994 does not apply.
+ 3.7 Consequently > the EC ask the Panel to reject all the arguments put forward by
Canada.

We note that the Marrakesh Agreement Establishing the World Trade Organization
constitutes a single treaty instrument that was accepted by the WTO Members as a
"single undertaking” within whose framework all the applicable provisions must be
given meaning. Both the GATT 1994 and the TBT Agreement form part of Annex
1A to the WTO Agreement and may apply to the measures in question.
Consequently »  although we do not in principle exclude application of the TBT
Agreement and/or the GATT 1994 to the Decree® we have to determiine the order in
which we should consider this case. According to the Appellate Body i European
Communities — Regime for the Importation » Sale and Distribution of Bananas +
when the GATT 1994 and another Agreement in Annex 1A appear a priori to apply
to the measure in question * the latter should be examined on the basis of the
Agreement that deals "specifically + and in detail » " with such measures. In this
particular case »  as the parties do not agree on the legal nature of the measure itself
(technical regulation covered by the TBT Agreement or general ban coming under
the scope of the GATT 1994 alone) - it is difficult at this stage to determine which
Agreementr either the GATT 1994 or the TBT Agreement» deals with the measure
in question most specifically and in the most detailed manner without undertaking
an in-depth examination of the measure in the light of each Agreement.

In order to decide upon the order in which our consideration should proceed * in the
way suggested by the Appellate Body: the hypothesis should be that+ if the Decree
is a "technical regulation" within the meaning of the TBT Agreement * then the
latter would deal with the measure in the most specific and most detailed manner.
Consequently + in our view it must first be determined whether the Decrce is a
technical regulation within the meaning of the TBT Agreement. If this is the case »
we shall start considering this case by examining the ways in which the Decree
violates the TBT Agreecment. If we find that the Decree is not a “technical
regulation” + we shall then immediately start to consider it in the context of the
GATT 1994.

Canada contends that the Decree considers that all asbestos fibres and all
materials > products or devices containing such fibres pose risks for people’s health.

The Decree is a "technical regulation" in particular because it lays down a
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characteristic of a product * a process and a production method » as well as

administrative provisions applicable to a product.

Referring to the definition of "technical regulation” in Annex 1 to the TBT
Agreement ° Canada considers that the ordinary meanmg of the word
"characteristic" is "that which constitutes a recognizable distinctive feature”. The
Decree describes a recognizable distinctive feature because it bans asbestos fibre °
particularly chrysotile> in the manufacturing and processing of materials» products
or devices placed on the French market. The characteristic of these materials
products and devices is the absence of asbestos fibres. The Decree indicates
precisely or describes the features of the materials »  products or devices in whose
manufacture or processing the incorporation of asbestos is prohibited. The Decree
refers to the processing of all asbestos fibres +  whether or not included in products.
By so doing » it imposes restrictions on the processes and production methods for
asbestos fibres. Moreover »  the Decree stipulates that manufacturing activities are
subject to the standards governing exposure to asbestos dust in places of business
and this imposes a manufacturing process. It includes administrative provisions and
a declaration mechanism applicable to products which * exceptionally » contain
chrysotile fibre. Lastly » the Decree also deals with labelling requirements and its
principal provisions are binding.

The EC claim that the Decree cannot be construed as a "technical regulation" within
the meaning of the TBT Agreement because the latter does not cover general
prohibitions on the use of a product for reasons to do with the protection of human
health* which come under the GATT 1994. It follows from the preamble» from the
background to the TBT Agreement and from the actual wording of several of its
provisions that the fundamental objective of the Agreement is to monitor the
adoption and application of the "standards" and "technical regulations” that relate to
the detailed characteristics of products or their methods of production {e.g. the
minimum resistance level for seat-belts). The definition in Annex 1 means that the
TBT Agreement does not apply to the Decree because » according to this
definition s a technical regulation is a document which lays down the characteristics
or processes or production methods with which a specific/identified product must
comply » in particular if it is to be released for free circulation on a given market.

For the EC » any other approach would be equivalent to nullifying the effect of

~ certain provisions of the GATT 1994 +  for example + Articles [ and IIf »  which

apply to general prohibitions. The TBT Agreement must be considered as the
specific application of the principles of the GATT 1994 to technical regulations. The
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Decree prohibits asbestos fibres at all stages. It does not specify the
characteristics » the processes or production methods for asbestos fibres and
asbestos-containing products or the products exempt from the prohibition measure.
The EC do not consider that the fact of not containing asbestos serves to
characterize products placed on the French market. For the Decree to be able to lay
down the "characteristics” of a product® it would have had to identify the product(s)
to which the said characteristics relate. The Decree » however * does not designate
any product. It lays down the principle of prohibition. As regards the "processes and
methods"» the EC emphasize that the Decree does not lay down any means or set of
rules governing the production of asbestos fibres or products containing them.

In Canada's view » including a general prohibition within the scope of the TBT
Agreement is contrary neither to its abject nor its purpose, The distinction made by
the EC between prohibitions that apply to all products without distinction and
measures aimed particularly at a specific product is not supported by the TBT
Agreement, The EC's interpretation is contrary to the principle of effectiveness: it
would suffice to give a measure the form of a general prohibition in order to allow it
to evade the disciplines of the TBT Agreement. Canada also considers that > in
order to determine whether the Decree satisfies the criteria for the definition of a
"technical regulation” » its provisions on both asbestos and exceptions must be
examined.

For the EC » the fact that the definition of "technical regulation” is narrow is not a
matter of chance » but signifies that the authors intended to limit the scope of the
Agreement. The object and purpose of the TBT Agreement is to deal with technical
regulations and standards + not to resolve market access problems associated with
general prohibitions. This does not result in a legal vacuum because the general
prohibitions continue to be covered by other provisions » in particular Articles I and
I of the GATT 1994. The general prohibition eliminates these products from the
market. A technical regulation » on the other hand * means that the products
affected by the regulation can still be placed on the market. Even in the case of
limited and transitional exceptions® the sole preoccupation of the French authorities
has been to protect human health. The Decree does not define cither the processes
and production methods for the products that may be exempted from the general
prohibition adopted. The provisions of the Decree concerning exceptions
therefore *  do not fall within the scope of the TBT Agreement either.

Canada claims that the fact that the Decree qualifies as a "technical regulation” is

confirmed by France's notification to the Committee on Technical Barriers to Trade.
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According to Canada * France thereby recognized the applicability of the TBT
Agreement in to the Decree. The EC also recognized the applicability of the TBT
Agreement in a document from the European Commission and during the
consultations relating to this case.

According to the EC - the fact that the Decree was notified to the Committee on
Technical Barriers to Trade in no way prejudges the applicability of the Agreement.
The notification was made in good faith for the sake of transparency. Any other
interpretation would create additional obligations for Members and would induce
them to discontinue + or at least reduce » notifications.

Notwithstanding the fact that the main purpose of the Decree is to ban the use of
asbestos in France * we note that the text is essentially composed of a general
prohibition on the one hand (Articles 1 and 5) and » on the other » exceptions -
including the administrative regime applicable to them (Articles 2-4). It must
therefore be determined whether we should examine the prohibitions and exceptions
as one single measure or as separate measures that might come under different
Agreements.

We note first of all that it is possible for several components of the same
administrative act to be covered by a single Agreement or by different Agreements.
While it is the responsibility of the parties to prove the facts they claim » it is within
the competence and is one of the duties of the Panel] to determine the law applicable
to the facts *  with the help of the parties' arguments. Nothingtherefore prevents the
Panel from examining the Decree as a single and unique measure @ if it believes
there are legal grounds for this. Likewise » if the Panel considers that certain
provisions of the Decree are covered by provisions of the WTO Agreement other
than those applicable to the rest of the Decree’ nothing prevents it from considering
these provisions in the light of those other provisions of the WTQO Agreement.
Consequently +  without taking any decision at this stage on the ultimate need for a
separate study of the two parts of the Decree — we might in fact reach the conclusion
that both parts have the same legal characterization or that one shouid be considered
as supplementing the other — we consider that there should be a separate
examination of the provisions specificaily concerning the ban on asbestos and the
provisions on exceptions in order to make our analysis clearer. We shall therefore
first consider the applicability of the definition of "technical regulation” in Annex I
to the TBT Agreement to the provisions of the Decree on the prohibition. On the
basis of these conclusions* we shall then consider the legal nature of the exceptions

and any effect they may have on the legal status of the Decree as a whole.
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The Panel also notes that the EC contend that the Decree does not describe the
characteristics of a product and that its purpose cannot be to describe the
characteristics of an imported product because placing asbestos and asbestos-
containing products on the French market is prohibited. In ourview + according to
the applicable customary rules of interpretation @ it is also necessary to examine the
meaning of the word “"characteristics". The ordinary meaning of "characteristic" is
"that which constitutes the distinctive feature » is typical of a person or thing" » “a
recognizable distinctive feature”. There is thus a link between the characteristics of a
product and the product itself. Nevertheless » the “"characteristics”" must be
differentiated from the identification of the product itself. It is indeed possible to
describe technical characteristics without specifically identifying the product(s) to
which they relate. Likewise+ the identification of a product does not suffice to show
its characteristics. The Panel notes that the reference to "characteristics” is the
special feature of the definition of "technical regulation” in Annex 1.1 to the TBT
Agreement. The measure must not only relate to one or more given products »  but
its purpose must be to define the characteristics »  i.e. the criteria or elements which
the product(s) concerned must satisfy in order to be introduced into the territory of
the Member that adopted the measure.

The Panel therefore concludes thats taking into account the ordinary meaning of the
words "characteristics" and "product” » the definition of "technical regulation” in
Annex 1.1 to the TBT Agreement applies to the measures which define the technical
specifications that one or more given products must meet in order to be authorized
for marketing in 2 Member.

It may * however » be considered » as Canada does » that the prohibitions in the
Decree concern a given product: asbestos *  because of its specific characteristics.
Nevertheless »  as far as the ban on asbestos as such is concerned »  the Decree does
not concern itself with the characteristics of this product + in any event> not
specifically. What is banned is not asbestos which possesses certain characteristics
but all types of asbestos. As regards asbestos-containing products * the Panel notes
Canada's argument that the characteristic of the products authorized for import is the
absence of asbestos. We note +  however »  that the definition in Annex 1.1 to the
TBT Agreement refers to the technical characteristics of a given product. In this
case » the products whose characteristic would be that they contained asbestos are
not identified in the Decree. As we have already found » the identification of a
product appears to be one of the criteria in the definition in Annex 1.1

In this connection * we note first of all that »  although the preamble to the WTO
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Agreement refers in particular to expanding trade in goods * it does not give
sufficiently precise information on the terms which we must interpret. We therefore
turn to the preamble to the TBT Agreement. This refers to standards for products
and their role in improving efficiency of production. The TBT Agreement thus aims
to improve market access by encouraging infer alia the use of international
standards * while at the same time exercising control over the development and use
of standards at the national level. The reference in the preamble to packaging -
marking and labelling appears to confirm that the object and purpose of the
Agreement relate to the criteria for marketing these products.
In the light of the above » we provisionally conclude that the part of the Decree
dealing with the general prohibition on marketing asbestos and asbestos-containing
praducts does not constitute a "technical regulation” within the meaning of the
definition in Annex 1.1 to the TBT Agreement.
We therefore conclude that the part of the Decree dealing with the general ban on
the marketing of asbestos and asbestos-containing products does not constitute a
"technical regulation” within the meaning of the definmition in Annex 1.1 to the TBT
Agreement.
Bearing in mind the discussion in the preceding section » we point out that the
following aspects of a measure are likely to mean that the measure is covered by the
definition of "technical reguiation” in Annex 1.1 to the TBT Agreement,
(a) The measure affects one or more given products;
(b) the measure specifies the technical characteristics of the product(s) which allow
them to be marketed in the Member that took the measure;
(c) compliance is mandatory.
First of all +  we note that the EC contend that exceptions are transitional measures
limited by their purpose and temporary by nature. Consequently » they should not
be covered by the TBT Agreement. We do not consider that the "transitional” nature
of a measure suffices to exclude it from the scope of the TBT Agreement. The
Agreement does not distinguish between measures according to whether or not they
are transitional or temporary.
We also note the EC's arguments on the ancillary nature of the exceptions. We have
already indicated above that » in theory » there is no reason why two parts of the
same text could not have a different legal characterization. We note that »  pursuant
to the accessory theory (accessorium sequitur principale) - the legal regime
applicable to a good or an action may be related or subject to the regime for a

principal good or action. Assuming that this theory applies to a public international
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law situation *  we consider that this particular case does not come within its scope.
The measures before us do not relate to application of the ban in the strict sense but
to an exception which in practice allows chrysotile asbestos to enter the French
market. In such a context ©  we hesitate to consider the exceptions in the Decree as
ancillary to the ban on asbestos.

We note that the part of the Decree concerning exceptions to the general ban on
importing asbestos or asbestos-containing products (Articles 2-4) does not define the
products benefiting from such exceptions. Article 2.I1 + however + covers the
identification of the materials + products or devices shown in an exhaustive list
drawn up by decree by the Ministers for Labour + Consumption + the
Environment® Industry: Agriculture and Transport. We therefore consider that the
applicable French regulation (i.e. the Decree as implemented by the above-
mentioned Decree) identifies the products benefiting from an exception.

We also note that Article 2 of the Decree sets out the criteria for marketing the
products identified in the Decree and not solely the criteria for excluding products
from the market. The second sentence in Article 3.1 of the Decree compietes these
criteria.

In our view ' the marketing criteria in Article 2.1 of the Decree relate to the
characteristics of one or more given products or processes or production methods
relating to them. This is particularly true of the second subparagraph on the
technical guarantees of safety appropriate to the use ©  which has to be read in
conjunction with the second paragraph of Article 3.1 of the Decree. We also note
that Article 2.1 and Article 3 in particular cover the administrative provisions
applicable to the technical regulations. The second paragraph of Article 4 contains
provisions on the labelling and marking of products benefiting from an exception.
Lastly » compliance with these provisions is mandatory and there is provision for
penalties (see Article 3.IIT).

We thus conclude that the part of the Decree concerning exceptions to the ban on
asbestos comes within the scope of the definition of technical regulation in Annex
L.1 to the TBT Agreement.

In any event » as the legal characterization of the exceptions does not affect that of
the general ban and even though Canada contests the legality of the Decree as a
whole +  the Papel should not go further than the question of the legal
characterization of the exceptions. The Panel considers that Canada did not make
any specific claims concerning the exceptions in the terms of reference drawn up

under Article 6.2 of the Understanding. The Panel therefore concludes that it deces
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not have to reach any findings concerning the exceptions.

The Panel notes that the word "comme" in the French text of Note Ad Article IIT
['and" in the English text] implies in the first place that the measure applies fo the
mmported product and to the like domestic product. The Panel notes i this
connection that the fact that France no longer produces asbestos or asbesios-
containing products does not suffice to make the Decree a measure falling under
Article XI:1. Tt is in fact because the Decree prohibits the manufacture and
processing of asbestos fibres that there is no longer any French production. The

cessation of French production 1s the consequence of the Decree and not the reverse,

Consequently » the Decree is a measure which "applies to an imported product and

to the like domestic product" within the meaning of Note Ad Article II1.
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On 23 October 2000 » Canada notified the Dispute Settlement Body (the "DSB") of
itsdecision to appeal certain issues of law covered in the Panel Report and certain
legal interpretations developed by the Panel » pursuant to Article 16.4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes (the
"DSU") > and filed a Notice of Appeal with the Appellate Body pursuant to Rule 20
of the Working Procedures for Appellate Review (the "Working Procedures "). On 16
November 2000 » Canada filed an appellant's submission. On 21 November 2000 -
the European Communities filed an other appellant's submission. On 1 December
2000 » Canada and the European Communities each filed an appellee's submission.
On the same day » Brazil and the United States each filed a third participant's
submission.

On 21 November 2000 » the Appellate Body received a letter from Zimbabwe
indicating its interest in attending the oral hearing in this appeal. Zimbabwe
participated in the proceedings before the Panel as a third party which had notified its
interest to the DSB under Article 10.2 of the DSU » but it did not file a third
participant's submission in the appeal. No participant or third participant objected to
Zimbabwe's request. On 15 December 2000 + the Members of the Division hearing
this appeal informed Zimbabwe » the participants and third participants » that
Zimbabwe would be allowed to attend the oral hearing as a passive observer.

Canada appeals the Panel's finding that the TBT Agreement does not apply to the part
of the Decree relating to the prohibitions on imports of asbestos and asbestos-
containing products. According to Canada + the Panel erred in considering the part of
the Decree relating to those prohibitions separately from the part of the Decree
relating to the exceptions to those prohibitions » and » therefore » the Panel should
have examined the Decree as a single ' unified measure. Furthermore »  Canada
argues that the Panel erred in its interpretation of a "technical regulation” »  as defined
in Annex 1.1 to the 7BT Agreement + because * in Canada's view * a general
prohibition can be a "technical regulation”.

In our view » the proper legal character of the measure at issue cannot be determined
unless the measure is examined as a whole. Article 1 of the Decree contains broad »
general prohibitions on asbestos and products containing asbestos. However »  the
scope and generality of those prohibitions can only be understood in light of the
exceptions to it which » aibeit for a limited period * permit + inter alia > the use of

certain products containing asbestos and + principally * products containing
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chrysotile asbestos fibres. The measure is +  therefore »  nof a fotal prohibition on
asbestos fibres * because it also includes provisions that permit + for a limited
duration» the use of asbestos in certain situations. Thus: to characterize the measure
simply as a general prohibition * and to examine it as such » overlooks the
complexities of the measure *  which include both prohibitive and permissive
elements. In addition *  we observe that the exceptions in the measure would have no
autonomous legal significance in the absence of the prohibitions. We »  therefore »
conclude that the measure at issue is to be examined as an integrated whole +  taking
into account »  as appropriate > the prohibitive and the permissive elements that are
part of it.

Accordingly ©  we reverse the Panel's two-stage interpretive approach of examining »
first » the application of the TBT Agreement to the prohibitions contained in the
measure and *  second and separately ¢ its application to the exceptions contained in
the measure.

The heart of the definition of a "technical regulation" is that a "document" must "lay
down" - that is» set forth* stipulate or provide — "product characteristics”. The word
"characteristic" has a number of synonyms that are helpful in understanding the
ordinary meaning of that word + in this context. Thus » the "characteristics” of a
product include + in our view » any objectively definable “features” » "qualities"
"attributes” > or other "distinguishing mark" of a product. Such "characteristics”
might relate + infer alia + to a product's composition + size » shape * colour *
texture » hardness  tensile strength *+ flammability *+ conductivity »+ density * or
viscosity. In the definition of a "technical regulation" in Annex 1.1 » the TBT
Agreement itself gives certain examples of "product characteristics" — "terminology °
symbols » packaging * marking or labelling requirements”. These examples indicate
that "product characteristics” include »  not only features and qualities intrinsic to the
product itself + but also related "characteristics" » such as the means of
identification + the presentation and the appearance of a product. In addition -
according to the definition in Annex 1.1 of the TBT Agreement » a “technical
regulation" may set forth the "applicable administrative provisions” for products
which have certain "characteristics". Further »+ we note that the definition of a
"technical regulation" provides that such a regulation "may also include or deal
exclusively with terminology + symbols + packaging * marking or labelling
requirements”. (emphasis added) The use here of the word "exclusively” and the
disjunctive word "or" indicates that a “technical regulation” may be confined to laying

down only one or a few "product characteristics".

12




+ 68

+ 69

- 71

The definition of a "technical regulation" in Annex 1.1 of the TBT Agreement also
states that "compliance ™ with the "product characteristics" laid down in the
"document" must be "mandatory ". A "technical regulation” must * in other words »
regulate the "characteristics” of products in a binding or compulsory fashion. It
follows that »  with respect to products * a "technical regulation" has the effect of
prescribing or imposing one or more "characteristics” — "features" >  "qualities" >
"attributes" +  or other "distinguishing mark”.

"Product characteristics” may * in our view * be prescribed or imposed with respect
to products in either a positive or a negative form. That is » the document may
provide * positively +  that products must possess certain "characteristics" »  or the
document may require * negatively + that products must not possess certain
"characteristics”. In both cases * the legal result is the same: the document "lays
down" certain binding "characteristics" for products > in one case affirmatively» and
in the other by negative implication.

A "technical regulation” must® of course® be applicable to an identifiable product »
or group of products. Otherwise * enforcement of the reguiation will » in practical
terms *  be impossible. This consideration also underlies the formal obligation *+ in
Article 2.9.2 of the TBT Agreement» for Members to notify other Members+ through
the WTQ Secretariat »  "of the products to be covered " by a proposed "technical
regulation”. (emphasis added) Clearly * compliance with this obligation requires
identification of the product coverage of a technical regulation. However »  in contrast
to what the Panel suggested »  this does not mean that 2 "technical regulation" must
apply to "given" products which are actually named » identified or specified in the
regulation. (emphasis added) Although the TBT Agreement clearly applies to
"products" generally » nothing in the text of that Agreement suggests that those
products need be named or otherwise expressiy identified in a "technical regulation”.
Moreover +  there may be perfectly sound administrative reasons for formulating a
"technical regulation” in a way that does nof expressly identify products by name »
but simply makes them identifiable — for instance » through the "characteristic” that is
the subject of regulation.

With these considerations in mind »  we examine whether the measure at issue is a
"technical regulation". Decree 96-1133 aims primarily at the regulation of a named
product + ashestos. The first and second paragraphs of Article 1 of the Decree impose
a prohibition on asbestos fibres » as such. This prohibition on these fibres does not »
in itself + prescribe or impose any "characteristics" on asbestos fibres - but simply

bans them in their natural state. Accordingly » if this measure consisted only of a
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prohibition on asbestos fibres » it might not constitute a "technical regulation”.

There is + however *  more to the measure than this prohibition on asbestos fibres. It
is not contested that asbestos fibres have no known use in their raw mineral form.
Thus »  the regulation of asbestos can only be achieved through the regulation of
products that contain asbestos fibres. This » too » is addressed by the Decree before
us. An integral and essential aspect of the measure is the regulation of “products
containing asbestos fibres" *  which are also prohibited by Article 1 - paragraphs I
and II of the Decree. It is Important to note here that » although formulated
negatively — products containing asbestos are prohibited — the measure > in this
respect +  effectively prescribes or imposes certain objective features »  qualities or
"characteristics" on alf products. That is » in effect > the measure provides that gil
products must rnot contain asbestos fibres. Although this prohibition against products
containing asbestos applies to a large number of products » and although it is -
indeed » true that the products to which this prohibition applies cannot be determined
from the terms of the measure itself + it seems to us that the products covered by the
measure are identifiable: all products must be asbestos free; any products containing
asbestos are prohibited. We also observe that compliance with the prohibition against
products containing asbestos is mandatory and is + indeed - enforceable through
criminal sanctions.

Articles 2 » 3 and 4 of the Decree also contain certain exceptions to the prohibitions
found in Article 1 of the Decree. As we have already noted »  these exceptions would
have no meaning in the absence of the rest of the measure because they define the
scope of the prohibitions in the measure. The nature of these exceptions is to permit
the uge of certain products containing chrysotile asbestos fibres @ subject to
compliance with strict administrative requirements. The scope of the exceptions is
determined by an "exhaustive list" of products that are permitted to contain chrysotile
asbestos fibres * which is promulgated and reviewed annually by a government
Minister. The inclusion of a product in the list of exceptions depends on the absence
of an acceptable alternative fibre for incorporation into a particular product »  and the
demonstrable provision of "all technical guarantees of safety”. Any person seeking to
avail himself of these limited exceptions must provide a detailed justification to the
authorities* complete with necessary supporting documentation concerning "the state
of scientific and technological progress”. Compliance with these administrative
requirements is mandatory.

Like the Panel *  we consider that » through these exceptions » the measure sets out

the "applicable administrative provisions »  with which compliance is mandatory” for
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products with certain objective "characteristics”. The exceptions apply to a narrowly
defined group of products with particular “characteristics”. Although these products
are not named * the measure provides criteria which permit their identification» both
by reference to the qualities the excepted products must possess and by reference to
the list promulgated by the Minister.

Viewing the measure as an integrated whole ©+ we see that it lays down
"characteristics” for all products that might contain asbestos * and we see also that it
lays down the "applicable administrative provisions" for certain products containing
chrysotile asbestos fibres which are excluded from the prohibitions in the measure.
Accordingly *  we find that the measure is a "document" which "lays down product
characteristics ... including the applicable administrative provisions + with which
compliance is mandatory" For these reasons * we conclude that the measure
constitutes a "technical regulation” under the TBT Agreement.

As the Panel decided not to examine Canada's four claims under the 7BT
Agreement» it madeno findings® atall» regarding any of these claims. Moreover »
the meaning of the different obligations in the TBT Agreement has not previously been
the subject of any interpretation or application by either panels or the Appeliate Body.
Similarly » the provisions of the Tokyo Round Agreement on Technical Barriers to
Trade » which preceded the TBT Agreement and which contained obligations similar
to those in the 7TBT Agreement» were also never the subject of even a single ruling by
a panel.

In light of their novel character © we consider that Canada's claims under the 78T
Agreement have not been explored before us in depth. As the Panel did not address
these claims* there are no "issues of law" or "legal interpretations" regarding them to
be analyzed by the partics *  and reviewed by us under Article 17.6 of the DSU. We
also observe that the sufficiency of the facts on the record depends on the reach of the
provisions of the TBT Agreement claimed to apply — a reach that has yet to be
determined.

With this particular collection of circumstances in mind *  we consider that we do not
have an adequate basis properly to examine Canada's claims under Article 2.1+ 2.2 »

2.4 and 2.8 of the TBT Agreement and » accordingly + we refrain from so doing.

+ 192 For the reasons set out in this Report +  the Appelilate Body:

(a) reverses the Panel's finding + in paragraph 8.72(a) of the Panel Report »  that the

TBT Agreement "does not apply to the part of the Decree relating to the ban on
imports of asbestos and asbestos-containing products because that part does not

constitute a 'technical regulation' within the meaning of Amnex 1.1 to the TBT
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(b)

(c)

(d)

(f)

(2)

Agreement" > and finds that the measure *  viewed as an integrated whole *  does

constitute a "technical regulation" under the TBT Agreement,

reverses the Panel's findings ©  in paragraphs 8.132 and 8.149 of the Panel Report »
that "it is not appropriate” to take into consideration the health risks associated with
chrysotile asbestos fibres in examining the "likeness" * under Article IIi:4 of the
GATT 1994 » of those fibres and PCG fibres + and » also: in examining the
"likeness" » under that provision + of cement-based products containing chrysotile
asbestos fibres or PCG fibres;

reverses the Panel's finding » in paragraph 8.144 of the Panel Report - that
chrysotile ashestos fibres and PCG fibres are "like products” under Article [I:4 of
the GATT 1994; and finds that Canada has not satisfied its burden of proving that
these fibres are "like products” under that provision;

reverses the Panel's finding » in paragraph 8.150 of the Panel Report » that
cement—bﬁsed products containing chrysotile asbestos fibres and cement-based
products containing PCG fibres are "like products” under Article III:4 of the GATT
1994; and finds that Canada has not satisfied its burden of proving that these
cement-based products are "like products” under Article III:4 of the GATT 1994,
reverses * in consequence ¢ the Panel's finding » in paragraph 8.158 of the Panel
Report » that the measure is inconsistent with Article 1114 of the GATT 1994,
upholds the Panel’s finding » in paragraphs 8.194 - 8.222 and 8.223 of the Panel
Report » that the measure at issue is "necessary to protect human ... life or
health" »  within the meaning of Article XX(b) of the GATT 1994; and » finds that
the Panel acted consistently with Article 11 of the DSU in reaching this conclusion;
upholds the Panel's finding * in paragraphs 8.265 and 8.274 of the Panel Report *
that the measure may give rise to a cause of action under Article XXII:1(b) of the
GATT 1994.
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+é% . AGREEMENT ON TECHNICAL BARRIERS TO TRADE

Members,

Having regard to the Uruguay Round of Multilateral Trade Negotiations;
Desiring 10 further the objectives of GATT 1994,

Recognizing the important contribution that international standards and conformity assessment

systems can make in this regard by improving efficiency of production and facilitating the conduct of
international trade;

Desiring therefore to encourage the development of such international standards and conformity
assessment systems;

Desiring however to ensure that technical regulations and standards, including packaging,
marking and labelling requirements, and procedures for assessment of conformity with technical
regulations and standards do not create unnecessary obstacles to international trade;

Recognizing that no country should be prevented from taking measures necessary 10 ensure the
quality of its exports, or for the protection of human, animal or plant life ot health, of the environment,
or for the prevention of deceptive practices, at the levels it considers appropriate, subject to the
requirement that they are not applied in & manner which would constifute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail or a disguised
restriction on international trade, and are otherwise in accordance with the provisions of this
Agreement;

Recognizing that no country should be prevented from taking measures neccssary for the
protection of its essential security interest;

Recognizing the contribution which international standardization can make to the transfer of
technology from developed to developing countries;

Recognizing that developing countries may encounter special difficulties in the formulation and
application of technical regulations and standards and procedures for assessment of conformity with

technical regulations and standards, and desiring to assist them in their endeavours in this regard;

Hereby agree as follows:

Article 1
General Provisions
1.1 General terms for standardization and procedures for assessment of conformity shall normally
have the meaning given to them by definitions adopted within the United Nations system and by
international standardizing bodies taking into account their context and in the light of the object

and purpose of this Agreement.

1.2 However, for the purposes of this Agreement the meaning of the terms given in Annex 1 applies.
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1.4

1.5

1.6

2.1
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All products, including industrial and agricultural products, shall be subject to the provisions of
this Agreement.

Purchasing specifications prepared by governmental bodies for production or consumption
requirements of governmental bodies are not subject to the provisions of this Agreement but are
addressed in the Agreement on Government Procurement, according to its coverage.

The provisions of this Agreement do not apply to sapitary and phytosanitary measures as
defined in Annex A of the Agreement on the Application of Sanitary and Phytosanitary
Measures.

All references in this Agreement to technical regulations, standards and conformity assessment
procedures shall be construed to include any amendmenis thereto and any additions to the rules
or the product coverage thereof, except amendments and additions of an insignificant nature.

TECHNICAL REGULATIONS AND STANDARDS

Article 2

Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies

With respect to their central government bodies:

Members shall ensure that in respect of technical regulations, products imported from the
territory of any Member shall be accorded treatment no less favourable than that accorded to like
products of national origin and to like products originating in any other country.

Members shall ensure that technical regulations are not prepared, adopted or applied with a view
to or with the effect of creating unnecessary obstacles to international trade. For this purpose,
technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate
objective, taking account of the risks non-fulfilment would create. Such legitimate objectives
are, inter alia: national security requirements; the prevention of deceptive practices;
protection of human health or safety, animal or plant life or health, or the environment. In
assessing such risks, relevant elements of consideration are, inter alia: available scientific and
technical information, related processing technotogy or intended end-uses of products.

Technical regulations shall not be maintained if the circumstances or objectives giving rise to
their adoption no longer exist or if the changed circumstances or objectives can be addressed in a
less trade-restrictive manner.

Where technical regulations are required and relevant international standards exist or their
completion 1s imminent, Members shall use them, or the relevant parts of them, as a basis for
their technical regulations except when such international standards or relevant parts would be
an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued, for
mstance because of fundamental climatic or geographical factors or fundamental technological
problems.

A Member preparing, adopting or applying a technical regulation which may have a significant
effect on trade of other Members shall, upon the request of another Member, explain the
justification for that technical regulation in terms of the provisions of paragraphs 2 to 4.
Whenever a technical regulation is prepared, adopted or applied for one of the legitimate
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2.6

2.7

2.8

2.9

objectives explicitly mentioned in paragraph 2, and is in accordance with relevant international
standards, it shall be rebuttably presumed not to create an unnecessary obstacle to international
trade.

With a view to harmonizing technical regulations on as wide a basis as possible, Members shall
play a full part, within the fimits of their resources, in the preparation by appropriate
international standardizing bodies of international standards for products for which they either
have adopted, or expect to adopt, technical regulations.

Members shall give positive consideration to accepting as equivalent technical regulations of
other Members, even if these regulations differ from their own, provided they are satisfied that
these regulations adequately fulfil the objectives of their own regulations.

Wherever appropriate, Members shall specify technical regulations based on product
requirements in terms of performance rather than design or descriptive characteristics.

Whenever a relevant international standard does not exist or the technical content of a proposed
technical regulation is not in accordance with the technical content of relevant international
standards, and if the technical regulation may have a significant effect on trade of other
Members, Mentbers shall:

2.9.1 publish a notice in a publication at an early appropriate stage, in such a manner as to
enable interested parties in other Members to become acquainted with it, that they
propose to introduce a particular technical regulation;

292 notify other Members through the Secretariat of the products to be covered by the
proposed technical regulation, together with a brief indication of its objective and
rationale.  Such notifications shall take place at an early appropriate stage, when
amendments can stil] be introduced and comments taken into account;

2.93 upon request, provide to other Members particulars or copies of the proposed
technical regulation and, whenever possible, identify the parts which in substance
deviate from relevant international standards;

2.9.4 without discrimination, allow reasonable time for other Members to make comments
in writing, discuss these comments upon request, and take these written comments
and the results of these discussions into account.

2.10 Subject to the provisions in the lead-in to paragraph 9, where urgent problems of safety, health,

environmental protection or national security arise or threaten to arise for a Member, that
Member may omit such of the steps enumerated in paragraph 9 as it finds necessary, provided
that the Member, upon adoption of a technical regulation, shall:

2.10.1 notify immediately other Members through the Secretariat of the particular technical
regulation and the products covered, with a brief indication of the objective and the
rationale of the technical regulation, including the nature of the urgent problems;

2.10.2 upon request, provide other Members with copies of the technical regulation;
2.10.3 without discrimination, allow other Members to present their comments in writing,

discuss these comments upon request, and take these written comments and the
results of these discussions into account.

2.11 Members shall ensure that all technical regulations which have been adopted are published

121




2.12

3.1

3.2

33

34

35

4.1

promptly or otherwise made available in such a manner as to enable interested parties in other
Members to become acquainted with them.

Except in those urgent circumstances referred to in paragraph 10, Members shall allow a
reasonable interval between the publication of technical regulations and their entry into force in
order to allow time for producers in exporting Members, and particularly in developing country
Members, to adapt their products or methods of production to the requirements of the importing
Member.

Article 3

Preparation, Adoption and Application of Technical Regulations
by Local Government Bodies and Non-Governmental Bodies

With respect to their local government and non-governmental bodies within their territories:

Members shall take such reasonable measures as may be available to them to ensure compliance
by such bodies with the provisions of Article 2, with the exception of the obligation fo notify as
referred to in paragraphs 9.2 and 10.1 of Article 2.

Members shall ensure that the technical regulations of local governments on the level directly
below that of the central government in Members are notified in accordance with the provisions
of paragraphs 9.2 and 10.1 of Article 2, noting that notification shall not be required for
technical regulations the technical content of which is substantially the same as that of
previously notified technical regulations of central government bodies of the Member
concerned.

Members may require contact with other Members, including the notifications, provision of
information, comments and discussions referred to in paragraphs 9 and 10 of Article 2, to take
place through the central government.

Members shall not take measures which require or encourage local government bodies or non-
governmental bodies within thelr territories to act in a manner inconsistent with the provisions of
Article 2.

Members are fully responsible under this Agreement for the observance of all provisions of
Article 2. Members shall formulate and implement positive measures and mechanisms in
support of the observance of the provisions of Article 2 by ather than central government bodies.

Article 4

Preparation, Adoption and Application
of Standards

Members shall ensure that their central government standardizing bodies accept and comply
with the Code of Good Practice for the Preparation, Adoption and Application of Standards in
Annex 3 to this Agreement (referred to in this Agreement as the "Code of Good Practice™).
They shall take such reasonable measures as may be available to them to ensure that local
government and non-governmental standardizing bodies within their territories, as well as
regional standardizing bodies of which they or one or more bodies within their territories are
members, accept and comply with this Code of Good Practice.  In addition, Members shall not
take measures which have the effect of, directly or indirectly, requiring or encouraging such
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standardizing bodies to act in a manner inconsistent with the Code of Good Practice. The
obligations of Members with respect to compliance of standardizing bodies with the provisions
of the Code of Good Practice shall apply irrespective of whether or not a standardizing body has
accepted the Code of Good Practice.

4.2 Standardizing bodies that have accepted and are complying with the Code of Good Practice shall
be acknowledged by the Members as complying with the principles of this Agreement.

CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS

Article 5
Procedures for Assessment of Conformity by Central Government Bodies

5.1 Members shall ensure that, in cases where a positive assurance of conformity with technical
regulations or standards is required, their central govemment bodies apply the following
provisions to products originating in the territories of other Members:

3.1.1  conformity assessment procedures are prepared, adopted and applied so as to grant
access for suppliers of like products originating in the territories of other Members
under conditions no less favourable than those accorded to suppliers of like products
of national origin or originating in any other country, in a comparable situation;
access entails suppliers' right to an assessment of conformity under the rules of the
procedure, including, when foreseen by this procedure, the possibility to have
conformity assessment activities undertaken at the site of facilities and to receive the
mark of the system;

5.1.2  conformity assessment procedures are not prepared, adopted or applied with a view to
or with the effect of creating unnecessary obstacles to intemational trade. This
means, inter alia, that conformity assessment procedures shall not be more strict or be
applied more strictly than is necessary to give the importing Member adequate
confidence that products conform with the applicable technical regulations or
standards, taking account of the nsks non-conformity would create.

5.2 When implementing the provisions of paragraph 1, Members shall ensure that:

5.2.1 conformity assessment procedures are undertaken and completed as expeditiously as
possible and in a no less favourable order for products originating in the territories of
other Members than for like domestic products;

5.2.2  the standard processing period of each conformity assessment procedure is published
or that the anticipated processing period is communicated to the applicant upon
request; when receiving an application, the competent body promptly examines the
completeness of the documentation and informs the applicant in a precise and
complete manner of all deficiencies, the competent body transmits as soon as
possible the results of the assessment in a precise and complete manner to the
applicant so that corrective action may be taken if neccssary, even when the
application has deficiencies, the competent body proceeds as far as practicable with
the conformity assessment if the applicant so requests; and that, upon request, the
applicant is informed of the stage of the procedure, with any delay being explained,;

5.2.3 information requirements are limited to what is necessary to assess conformity and
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5.3

5.4

5.5

5.6

determine fees;

524 the confidentiality of information about products originating in the territories of other
Members arising from or supplied in connection with such conformity assessment
procedures is respected in the same way as for domestic products and in such a
manner that legitimate commercial interests are protected,

525 any fees imposed for assessing the conformity of products originating in the
territories of other Members are equitable in relation to any fees chargeable for
assessing the conformity of like products of national origin or originating in any other
country, taking into account communication, transportation and other costs arising
from differences between location of facilities of the applicant and the conformity
assessment body;

5.2.6  the siting of facilities used in conformity assessment procedures and the selection of
samples are not such as to cause unnecessary inconvenience to applicants or their
agents;

5.2.7  whenever specifications of a product are changed subsequent to the determination of
its conformity to the applicable technical regulations or standards, the conformity
assessment procedure for the modified product is limited to what is necessary to
determine whether adequate confidence exists that the product still meets the
technical regulations or standards concerned;

5.2.8 a procedure exists to review complaints concerning the operation of a conformity
assessment procedure and to take corrective action when a complaint is justified.

Nothing in paragraphs 1 and 2 shall prevent Members from carrying out reasonable spot checks
within their territories.

In cases where a positive assurance is required that products conform with technical regulations
or standards, and relevant guides or recommendations issued by international standardizing
bodies exist or their completion is imminent, Members shall ensure that central government
bodies use them, or the relevant parts of them, as a basis for their conformity assessment
procedures, except where, as duly explained upon request, such guides or recommendations or
relevant parts are inappropriate for the Members concerned, for, infer alia, such reasons as:
national security requirements; the prevention of deceptive practices; protection of human
health or safety, animal or plant life or health, or the environment; fundamental climatic or
other geographical factors; fundamental technological or infrastructural problems.

With a view to harmonizing conformity assessment procedures on as wide 2 basis as possible,
Members shall play a full part, within the limits of their resources, in the preparation by
appropriate international standardizing bodies of guides and recommendations for conformity
assessment procedures.

Whenever a relevant guide or recommendation issued by an international standardizing body
does not exist or the technical content of a proposed conformity assessment procedure is not in
accordance with relevant guides and recommendations issued by international standardizing
bodies, and if the conformity assessment procedure may have a significant effect on trade of
other Members, Members shall:

5.6.1 publish a notice in a publication at an early appropriate stage, in such a manner as to
enable interested parties in other Members to become acquainted with it, that they
propose to introduce a particular conformity assessment procedure;
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5.8

5.9

6.1

5.6.2  notify other Members through the Secretariat of the products to be covered by the
proposed conformity assessment procedure, together with a brief indication of its
objective and rationale. ~Such notifications shall take place at an early appropriate
stage, when amendments can still be introduced and comments taken into account;

5.6.3 upon request, provide to other Members particulars or copies of the proposed
procedure and, whenever possible, identify the parts which in substance deviate from
relevant guides or recommendations issued by international standardizing bodies;

5.6.4  without discrimination, allow reasonable time for other Members to make comments
in writing, discuss these comments upon request, and take these written comments
and the results of these discussions into account.

Subject to the provisions in the lead-in to paragraph 6, where urgent problems of safety, health,
environmental protection or national security arise or threaten to arise for a Member, that
Member may omit such of the steps enumerated in paragraph 6 as it finds necessary, provided
that the Member, upon adoption of the procedure, shall:

5.7.1 notify immediately other Members through the Secretariat of the particular procedure
and the products covered, with a brief indication of the objective and the rationale of
the procedure, including the nature of the urgent problems;

5.7.2  upon request, provide other Members with copies of the rules of the procedure;

5.7.3  without discrimination, allow other Members to present their comments in writing,
discuss these comments upon request, and take these written comments and the
results of these discussions into account.

Members shall ensure that all conformity assessment procedures which have been adopted are
published promptly or otherwise made available in such a manner as to enable interested parties
in other Members to become acquainted with them.

Except in those urgent circumstances referred to in paragraph 7, Members shall allow a
reasonable interval between the publication of requirements concerning conformity assessment
procedures and their entry into force in order to allow time for producers in exporting Members,
and particularly in developing country Members, to adapt their products or methods of
production to the requirements of the importing Member.

Article 6

Recognition of Conformity Assessment by Central Government Bodies
With respect to their central government bodies:

Without prejudice to the provisions of paragraphs 3 and 4, Members shall ensure, whenever
possible, that results of conformity assessment procedures in other Members are accepted, even
when those procedures differ from their own, provided they are satisfied that those procedures
offer an assurance of conformity with applicable technical regulations or standards equivalent to
their own procedures. It is recognized that prior consultations may be necessary in order to
arrive at a mutually satisfactory understanding regarding, in particular:

6.1.1  adequate and enduring technical competence of the relevant conformity assessment
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6.2

6.3

6.4

7.1

7.2

1.3

7.4

7.5

badies in the exporting Member, so that confidence in the continued reliability of
their conformity assessment results can exist; in this regard, verified compliance,
for instance through accreditation, with relevant guides or recommendations issued
by international standardizing bodies shall be taken into account as an indication of
adequate technical competence;

6.1.2  limitation of the acceptance of conformity assessment results to those produced by
designated bodies in the exporting Member.

Members shall ensure that their conformity assessment procedures permit, as far as practicable,
the implementation of the provisions in paragraph 1.

Members are encouraged, at the request of other Members, to be willing to enter into
negotiations for the conclusion of agreements for the mutual recognition of results of each
other's conformity assessment procedures. Members may require that such agreements fulfil
the criteria of paragraph ! and give mutual satisfaction regarding their potential for facilitating
trade in the products concerned.

Members are encouraged to permit participation of conformity assessment bodies located in the
territories of other Members in their conformity assessment procedures under conditions no less
favourable than those accorded to bodies located within their territory or the territory of any
other country.

Article 7
Procedures for Assessment of Conformity by Local Government Bodies
With respect to their local government bodies within their territories:

Members shall take such reasonable measures as may be available to them to ensure compliance
by such bodies with the provisions of Articles 5 and 6, with the exception of the obligation to
notify as referred to in paragraphs 6.2 and 7.1 of Article 5.

Members shall ensure that the conformity assessment procedures of local governments on the
level directly below that of the central government in Members are notified in accordance with
the provisions of paragraphs 6.2 and 7.1 of Article 5, noting that notifications shall not be
required for conformity assessment procedures the technical content of which is substantially the
same as that of previously notified conformity assessment procedures of central government
bodies of the Members concerned.

Members may require contact with other Members, including the notifications, provision of
information, comments and discussions referred to in paragraphs 6 and 7 of Article 5, to take
place through the central government.

Members shall not take measures which require or encourage local government bodies within
their territories to act in a manner inconsistent with the provisions of Articles 5 and 6.

Members are fully responsible under this Agreement for the observance of all provisions of
Articles 5 and 6. Members shall formulate and implement positive measures and mechanisms
in support of the observance of the provisions of Articles 5 and 6 by other than central
government bodies.
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Article 8
Procedures for Assessment of Conformity by Non-Governmental Bodies

Members shall take such reasonable measures as may be available to them to ensure that non-
governmental bodies within their territories which operate conformity assessment procedures
comply with the provisions of Articles 5 and 6, with the exception of the obligation to notify
proposed conformity assessment procedures. In addition, Members shall not take measures
which have the effect of, directly or indirectly, requiring or encouraging such bodies o act in 2
manner inconsistent with the provisions of Articles 5 and 6.

Members shall ensure that their central government bodies rely on conformity assessment
procedures operated by non-governmental bodies only if these latter bodies comply with the
provisions of Articles 5 and 6, with the exception of the obligation to notify proposed
conformity assessment procedures.

Article 9
International and Regional Systems

Where a positive assurance of conformity with a technical regulation or standard is required,
Members shall, wherever practicable, formulate and adopt international systems for conformity
assessment and become members thereof or participate therein.

Members shall take such reasonable measures as may be available to them to ensure that
international and regional systems for conformity assessment in which relevant bodies within
their territories are members or participants comply with the provisions of Articles 5 and 6. In
addition, Members shall not take any measures which have the effect of, directly or indirectly,
requiring or encouraging such systems to act in a manner inconsistent with any of the provisions
of Articles 5 and 6.

Members shall ensure that their central government bodies rely on international or regional
conformity assessment systems only to the extent that these systems comply with the provisions
of Articles 5 and 6, as applicable.

INFORMATION AND ASSISTANCE
Article 10

Information About Technical Regulations, Standards and
Conformity Assessment Procedures

10.1 Each Member shall ensure that an enquiry point exists which 15 able to answer all reasonable

enquiries from other Members and interested parties in other Members as well as to provide the
relevant documents regarding:

10.1.1 any technical regulations adopted or proposed within its territory by central or local
government bodies, by non-governmental bodies which have legal power to enforce a
technical regulation, or by regional standardizing bodies of which such bodies are
members or participants;
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10.1.2 any standards adopted or proposed within its territory by central or local government
bodies, or by regional standardizing bodies of which such bodies are members or
participants;

10.1.3 any conformify assessment procedures, or proposed conformity assessment
procedures, which are operated within its territory by central or local government
bodies, or by non-governmental bodies which have legal power to enforce a technical
regulation, or by regional bodies of which such bodies are members or participants;

10.1.4 the membership and participation of the Member, or of relevant central or local
government bodies within its territory, in international and regional standardizing
bodies and conformity assessment systems, as well as in bilateral and muitilateral
arrangements within the scope of this Agreement; it shall also be able to provide
reasonable information on the provisions of such systems and arrangements;

10.1.5 the Jocation of notices published pursuant to this Agreement, or the provision of
information as to where such information can be obtained; and

10.1.6 the location of the enquiry points mentioned in paragraph 3.

10.2 If, however, for legal or administrative reasons more than one enquiry point is established by a
Member, that Member shall provide to the other Members complete and unambiguous
information on the scope of responsibility of each of these enquiry points. In addition, that
Member shall ensure that any enquiries addressed to an incorrect enquiry point shall promptly be
conveyed to the correct enquiry point.

10.3 Each Member shall take such reasonable measures as may be available to it to ensure that one or
more enquiry points exist which are able to answer all reasonable enquiries from other Members
and mterested parties in other Members as well as to provide the relevant documents or
information as to where they can be obtained regarding:

10.3.1 any standards adopted or proposed within its territory by non-governmental,” g
standardizing bodies, or by regional standardizing bodies of which such bodics are
members or participants; and

10.3.2 any conformity assessment procedures, or proposed conformity assessment
procedures, which are operated within its territory by non-governmental bodies, or by
regional bodies of which such bodies are members or participants;

10.3.3 the membership and participation of relevant non-governmental bodies within its
territory in international and regional standardizing bodies and conformity assessment
systems, as well as in bilateral and multilateral arrangements within the scope of this
Agreement; they shall also be able to provide reasonable information on the
provisions of such systems and arrangements.

10.4 Members shall take such reasonable measures as may be available to them to ensure that where
copies of documents are requested by other Members or by interested parties in other Members,
in accordance with the provisions of this Agreement, they are supplied at an equitable price (if
any) which shall, apart from the real cost of delivery, be the same for the nationals' of the
Member concerned or of any other Member.

"Nationals” here shall be deemed, in the case of a separate customs territory Member of the WTO, to mean persons,
natural or legal, who are domiciled or who have a real and effective industrial or commercial establishment in that customs
territory.
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10.5 Developed country Members shall, if requested by other Members, provide, in English, French
or Spanish, translations of the documents covered by a specific notification or, in case of
voluminous documents, of summaries of such documents.

10.6 The Secretariat shall, when it receives notifications in accordance with the provisions of this
Agreement, circulate copies of the notifications to all Members and interested international
standardizing and conformity assessment bodies, and draw the attention of developing country
Members to any notifications relating to products of particular interest to them.

10.7 Whenever a Member has reached an agreement with any other country or countries on issues
related to technical regulations, standards or conformity assessment procedures which may have
a significant effect on trade, at least one Member party to the agreement shall notify other
Members through the Secretariat of the products to be covered by the agreement and include a
brief description of the agreement. Members concerned are encouraged to enter, upon request,
into consuitations with other Members for the purposes of concluding similar agreements or of
arranging for their participation in such agreements.

10.8 Nothing in this Agreement shall be construed as requiring:
10.8.1 the publication of texts other than in the language of the Member;

10.8.2 the provision of particulars or copies of drafts other than in the language of the
Member except as stated in paragraph 5; or

10.8.3 Members to furnish any information, the disclosure of which they consider contrary
to their essential security interests.

10.9 Notifications to the Secretariat shall be in English, French or Spanish.

10.10 Members shall designate a single central government authority that is responsible for the
implementation on the national tevel of the provisions concerning notification procedures
under this Agreement except those included in Annex 3.

10.11 If, however, for legal or administrative reasons the responsibility for notification
procedures is divided among two or morte central government authoritics, the Member
concerned shall provide to the other Members complete and unambiguous information on
the scope of responsibility of each of these authorities.

Article 11

Technical Assistance to Other Members

11.1 Members shall, if requested, advise other Members, especially the developing country Members,
on the preparation of technical regulations.

11.2 Members shall, if requested, advise other Members, especially the developing country Members,
and shall grant them technical assistance on mutually agreed terms and conditions regarding the
establishment of national standardizing bodies, and participation in the international
standardizing bodies, and shall encourage their national standardizing bodies to do likewise.

11.3 Members shall, if requested, take such reasonable measures as may be available to them to
arrange for the regulatory bodies within their territories to advise other Members, especially the
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11.4

11.5

11.6

11.7

11.8

12.1

©12.2

12.3

developing country Members, and shall grant them technical assistance on mutually agreed
terms and conditions regarding:

11.3.1 the establishment of regulatory bodies, or bodies for the assessment of conformity
with technical regulations; and

11.3.2  the methods by which their technical regulations can best be met.

Members shall, if requested, take such reasonable measures as may be available to them to
arrange for advice to be given to other Members, especially the developing country Members,
and shall grant them technical assistance on mutually agreed terms and conditions regarding the
establishment of bodies for the assessment of conformity with standards adopted within the
territory of the requesting Member.

Members shall, if requested, advise other Members, especially the developing country Members,
and shall grant them technical assistance on mutually agreed terms and conditions regarding the
steps that should be taken by their producers if they wish to have access to systems for
conformity assessment operated by governmental or non-governmental bodies within the
territory of the Member receiving the request.

Members which are members or participants of international or regional systems for conformity
assessment shall, if requested, advise other Members, especially the developing country
Members, and shall grant them technical assistance on mutually agreed terms and conditions
regarding the establishment of the institutions and legal framework which would enable them to
fulfil the obligations of membership or participation in such systems.

Members shall, if so requested, encourage bodies within their territories which are members or
participants of international or regional systems for conformity assessment to advise other
Members, especially the developing country Members, and should consider requests for
technical assistance from them regarding the establishment of the institutions which would
enable the relevant bodies within their territories to fulfil the obligations of membership or
participation. -
=

In providing advice and technical assistance to other Members in terms of paragraphs 1 to 7,
Members shall give priority to the needs of the least-developed country Members.

Article 12
Special and Differential Treatment of Developing Country Members

Members shall provide differential and more favourable treatment to developing country
Members 1o this Agreement, through the following provisions as well as through the relevant
provisions of other Articles of this Agreement.

Members shall give particular attention to the provisions of this Agreement concerning
developing country Members' rights and obligations and shall take into account the special
development, financial and trade needs of developing country Members in the implementation of
this Agreement, both nationally and in the operation of this Agreement's institutional
arrangements.

Members shall, in the preparation and application of technical regulations, standards and
conformity assessment procedures, take account of the special development, financial and trade
needs of developing country Members, with a view to ensuring that such technical regulations,
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standards and conformity assessment procedures do not create unnecessary obstacles to exports
from developing country Members.

12.4 Members recognize that, although international standards, guides or recommendations may exist,
in their particular technological and socio-economic conditions, developing country Members
adopt certain technical regulations, standards or conformity assessment procedures aimed at
preserving indigenous technology and production methods and processes compatible with their
development needs. Members therefore recognize that developing country Members should
not be expected to use international standards as a basis for their technical regulations or
standards, including test methods, which are not appropriate to their development, financial and
trade needs.

12.5 Members shall take such reasonable measures as may be available to them to ensure that
international standardizing bodies and international systems for conformity assessment are
organized and operated in a way which facilitates active and representative participation of
relevant bodies in all Members, taking into account the special problems of developing country
Members.

12.6 Members shall take such reasonable measures as may be available to them to ensure that
international standardizing bodies, upon request of developing country Members, examine the
possibility of, and, if practicable, prepare international standards concerning products of special
Interest to developing country Members.

12.7 Members shall, in accordance with the provisions of Article 11, provide technical assistance to
developing country Members to ensure that the preparation and application of technical
regulations, standards and conformity assessment procedures do not create unnecessary
obstacles to the expansion and diversification of exports from developing country Members. In
determining the terms and conditions of the technical assistance, account shall be taken of the
stage of development of the requesting Members and in particular of the least-developed country
Members.

12.8 It is recognized that developing country Members may face special problems, including
“synstitutional and infrastructural problems, in the field of preparation and application of technical
regulations, standards and conformity assessment procedures. It is further recognized that the
special development and trade needs of developing country Members, as well as their stage of
technological development, may hinder their ability to discharge fully their obligations under
this Agreement. Members, therefore, shall take this fact fully into account.  Accordingly, with
a view to ensuring that developing country Members are able to comply with this Agreement,
the Committee on Technical Barriers to Trade provided for in Article 13 (referred to in this
Agreement as the "Committee") is enabled to grant, upon request, specified, time-limited
exceptions in whole or in part from obligations under this Agreement. When considering such
requests the Committee shall take into account the special problems, in the field of preparation
and application of technical regulations, standards and conformity assessment procedures, and
the special development and trade needs of the developing country Member, as well as its stage
of technological development, which may hinder its ability to discharge fully its obligations
under this Agreement. The Committee shall, in particular, take into account the special
problems of the least-developed country Members.

12.9 During consultations, developed country Members shall bear in mind the special difficuities
experienced by developing couniry Members in formulating and implementing standards and
technical regulations and conformity assessment procedures, and in their desire to assist
developing country Members with their efforts in this direction, developed country Members
shall take account of the special needs of the former in regard to financing, trade and
development.
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The Committee shall examine periodically the special and differential treatment, as laid down

in this Agreement, granted to developing country Members on national and international
levels.

INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT

Article 13
The Committee on Technical Barriers to Trade

13.1 A Committee on Technical Barriers to Trade is hereby established, and shall be composed of
representatives from each of the Members. The Committee shall elect its own Chairman and
shall meet as necessary, but no less than once a year, for the purpose of affording Members the
opportunity of consulting on any matters relating to the operation of this Agreement or the
furtherance of its objectives, and shall carry out such responsibilities as assigned to it under this
Agreement or by the Members.

13.2 The Committee shall establish working parties or other bodies as may be appropriate, which
shall carry out such responsibilities as may be assigned to them by the Committee in accordance
with the relevant provisions of this Agreement.

13.3 It 1s understood that unnecessary duplication should be avoided between the work under this
Agreement and that of governments in other technical bodies. The Committee shall examine
this problem with a view to minimizing such duplication.

Article 14

Consultation and Dispute Settlement
=
14.1 Consultations and the settlement of disputes with respect to any matter affecting the operation of
this Agreement shall take place under the auspices of the Dispute Settlement Body and shall
follow, mutatis mutandis, the provisions of Articles XXII and XXIH of GATT 1994, as
elaborated and applied by the Dispute Settlement Understanding.

14.2 At the request of a party to a dispute, or at its own initiative, a panel may establish a technical
expert group to assist in questions of a technical nature, requiring detailed consideration by
experts.

14.3 Technical expert groups shall be governed by the procedures of Annex 2.
14,4 The dispute settlement provisions set out above can be invoked in cases where a Member
considers that another Member has not achieved satisfactory results under Articles 3, 4, 7, 8 and

9 and its trade interests are significantly affected. In this respect, such results shall be
equivalent to those as if the body in question were a Member.
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FINAL PROVISIONS

Article 15

Final Provisions

Reservations

15.1 Reservations may not be entered in respect of any of the provisions of this Agreement without
the consent of the other Members.

Review

15.2 Each Member shall, promptly after the date on which the WTO Agreement enters into force for
it, inform the Committee of measures in existence or taken to ensure the implementation and
administration of this Agreement. Any changes of such measures thereafter shall aiso be
notified to the Committee.

15.3 The Committee shall review annually the implementation and operation of this Agreement taking
into account the objectives thereof.

15.4 Not later than the end of the third year from the date of entry into force of the WTO Agreement
and at the end of each three-year period thereafter, the Committee shall review the operation and
implementation of this Agreement, including the provisions relating to transparency, with a view
to recommending an adjustment of the rights and obligations of this Agreement where necessary
1o ensure mutual economic advantage and balance of rights and obligations, without prejudice to
the provisions of Article 12. Having regard, inter alia, to the experience gained in the
implementation of the Agreement, the Committee shall, where appropriate, submit proposals for
amendments to the text of this Agreement to the Council for Trade in Goods.

Annexes

15.5 The annexes to this Agreement constitute an integral part thereof.
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ANNEX 1

TERMS AND THEIR DEFINITIONS FOR THE
PURPOSE OF THIS AGREEMENT

The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991, General Terms and
Their Definitions Concerning Standardization and Related Activities, shall, when used in this
Agreement, have the same meaning as given in the definitions in the said Guide taking into account
that services are excluded from the coverage of this Agreement.

For the purpose of this Agreement, however, the following definitions shall apply:

1. Technical regulation

Document which lays down product characteristics or their related processes and production
methods, including the applicable administrative provisions, with which compliance is mandatory. It
may also include or deal exclusively with terminology, symbols, packaging, marking or labelling
requirements as they apply to a product, process or production method.

Explanatory note

The definition in ISO/IEC Guide 2 is not self-contained, but based on the so-called "building
block" system.

- 2. Standard

Document approved by a recognized body, that provides, for common and repeated use, rules,

~ guidelines or characteristics for products or related processes and production methods, with which
- compliance is not mandatory. It may also include or deal exclusively with terminology, symbols,

. packaging, marking or labelling requirements as they apply to a product, process or production
" method.

Explanatory note

The terms as defined in ISO/IEC Guide 2 cover products, processes and services. This
Agreement deals only with technical regulations, standards and conformity assessment
procedures related to products or processes and production methods. Standards as defined
by ISO/IEC Guide 2 may be mandatory or voluntary. For the purpose of this Agreement
standards are defined as voluntary and technical regulations as mandatory documents.
Standards prepared by the international standardization community are based on consensus.
This Agreement covers also documents that are not based on consensus.

' 3. Conjformity assessment procedures

Any procedure used, directly or indirectly, to determine that relevant requirements in technical

, regulations or standards are fulfilled.

Explanatory note

Conformity assessment procedures include, inter alia, procedures for sampling, testing and
mnspection; evaluation, verification and assurance of conformity; registration,
accreditation and approval as well as their combinations.
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4.  International body or system

Body or system whose membership is open to the relevant bodies of at least all Members.

5. Regional body or system

Body or system whose membership is open to the relevant bodies of only some of the Members.

6.  Central government body

Central government, its ministries and departments or any body subject to the control of the
ceniral government in respect of the activity in question.

Explanatory note:

In the case of the European Communities the provisions governing central government bodies
apply. However, regional bodies or conformity assessment systems may be established
within the European Communities, and in such cases would be subject to the provisions of
this Agreement on regional bodies or conformity assessment systems.

7. Local government body

Government other than a central government (e.g. states, provinces, Linder, cantons,
municipalities, etc.), its ministries or departments or any body subject to the control of such a
government in respect of the activity in question.

8. Non-governmental body

Body other than a central government body or a local government body, including a non-
governmental body which has legal power to enforce a technical regulation.
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ANNEX 2

TECHNICAL EXPERT GROUPS

The following procedures shall apply to technical expert groups established in accordance with
the provisions of Article 14.

1. Technical expert groups are under the panel's authority. Their terms of reference and detailed
working procedures shall be decided by the panel, and they shall report to the panel.

2. Participation in technical expert groups shall be restricted to persons of professionai standing
and experience in the field in question.

3. Citizens of parties to the dispute shall not serve on a technical expert group without the joint
agreement of the parties to the dispute, except in exceptional circumstances when the panel considers
that the need for specialized scientific expertise cannot be fulfilled otherwise. Government officials of
parties to the dispute shall not serve on a technical expert group. Members of technical expert
groups shall serve in their individual capacities and not as government representatives, nor as
representatives of any organization. Governments or organizations shall therefore not give them
instructions with regard to matters before a technical expert group.

4. Technical expert groups may consult and seek information and technical advice from any source
they deem appropriate. Before a technical expert group seeks such information or advice from a
source within the jurisdiction of a Member, it shall inform the government of that Member. Any
Member shall respond promptly and fully to any request by a technical expert group for such
information as the technical expert group considers necessary and appropriate.

5. The parties to a dispute shall have access to all relevant information provided to a technical
expert group, unless it is of a confidential nature. Confidential information provided to the technical
expert group shall not be released without formal authorization from the government, organization or
person providing the information. Where such information is requested from the technical expert
group but release of such information by the technical expert group is not authorized, a non-
confidential summary of the information will be provided by the government, organization or person
supplying the information,

6.  The technical expert group shall submit a draft report to the Members concerned with a view to

obtaining their comments, and taking them into account, as appropriate, in the final report, which shall
also be circulated to the Members concerned when it is submitted to the panel.
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ANNEX 3

CODE OF GOOD PRACTICE FOR THE PREPARATION, ADOPTION AND
APPLICATION OF STANDARDS

General Provisions
A.  For the purposes of this Code the definitions in Annex 1 of this Agreement shall apply.

B.  This Code is open to acceptance by any standardizing body within the territory of a Member of
the WTO, whether a central government body, a local government body, or a non-governmental body;
to any governmental regional standardizing body one or more members of which are Members of the
WTO,; and to any non-governmental regional standardizing body one or more members of which are
situated within the territory of a Member of the WTO (referred to in this Code coliectively as
"standardizing bodies" and individually as "the standardizing body").

C. Standardizing bodies that have accepted or withdrawn from this Code shall notify this fact to the
ISO/IEC Information Centre in Geneva. The notification shall include the name and address of the
body concerned and the scope of its current and expected standardization activities. The notification
may be sent either directly to the ISO/IEC Information Centre, or through the national member body
of ISO/IEC or, preferably, through the relevant national member or international affiliate of ISONET,
as appropriate.

SUBSTANTIVE PROVISIONS

D. In respect of standards, the standardizing body shall accord treatment to products originating in
the territory of any other Member of the WTO no less favourable than that accorded to like products
of national origin and to like products originating in any other country.

E. The standardizing body shall ensure that standards are not prepared, adopted or applied with a
view to, or with the effect of, creating unnecessary obstacles to international trade.

F.  Where international standards exist or their completion is imminent, the standardizing body shatl
use them, or the relevant parts of them, as a basis for the standards it develops, except where such
international standards or relevant parts would be ineffective or inappropriate, for instance, because of
an insufficient level of protection or fundamental climatic or geographical factors or fundamental
technological problems.

G. With a view to harmonizing standards on as wide a basis as possible, the standardizing body
shall, in an appropriate way, play a full part, within the limits of its resources, in the preparation by
relevant international standardizing bodies of international standards regarding subject matter for
which 1t either has adopted, or expects to adopt, standards. For standardizing bodies within the
territory of a Member, participation in a particular international standardization activity shall,
whenever possible, take place through one delegation representing all standardizing bodies in the
territory that have adopted, or expect to adopt, standards for the subject matter to which the
mternational standardization activity relates.

H. The standardizing body within the territory of a Member shall make every effort to avoid
duplication of, or overlap with, the work of other standardizing bodies in the national territory or with
the work of relevant international or regional standardizing bodies. They shall also make every
effort to achieve a national consensus on the standards they develop. Likewise the regional
standardizing body shall make every effort to avoid duplication of, or overlap with, the work of
relevant international standardizing bodies.
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L. Wherever appropriate, the standardizing body shall specify standards based on product
requirements in terms of performance rather than design or descriptive characteristics.

J. At least once every six months, the standardizing body shall publish a work programme
containing its name and address, the standards it is currently preparing and the standards which it has
adopted in the preceding pertod. A standard is under preparation from the moment a decision has
been taken to develop a standard until that standard has been adopted. The titles of specific draft
standards shall, upon request, be provided in English, French or Spanish. A notice of the existence
of the work programme shall be published in a national or, as the case may be, regional publication of
standardization activities.

The work programme shall for each standard indicate, in accordance with any ISONET rules,
the classification relevant to the subject matter, the stage attained in the standard's development, and
the references of any international standards taken as a basis. No later than at the time of publication
of 1ts work programme, the standardizing body shall notify the existence thereof to the ISO/IEC
Information Centre in Geneva.

The notification shall contain the name and address of the standardizing body, the name and
issue of the publication in which the work programme is published, the period to which the work
programme applies, its price (if any), and how and where it can be obtained. The notification may
be sent directly to the ISO/IEC Information Centre, or, preferably, through the relevant national
member or international affiliate of ISONET, as appropriate.

K. The national member of ISO/IEC shall make every effort to become a member of ISONET or to
appoint another body to become a member as well as to acquire the most advanced membership type
possible for the ISONET member. Other standardizing bodies shall make every effort to associate
" themselves with the ISONET member.

- L. Before adopting a standard, the standardizing body shall allow a period of at least 60 days for
the submission of comments on the draft standard by interested parties within the territory of a

Member of the WTO. This period may, however, be shortened in cases where urgent problems of
* safety, health or environment arise or threaten to arise. No later than at the start of the comment
. period, the standardizing body shall publish a notice announcing the period for commenting in the
publication referred to in paragraph J. Such notification shall include, as far as practicable, whether
the draft standard deviates from relevant international standards.

M. On the request of any interested party within the territory of a Member of the WTO, the
standardizing body shall promptly provide, or arrange to provide, a copy of a draft standard which it
has submitted for comments. Any fees charged for this service shall, apart from the real cost of
delivery, be the same for foreign and domestic parties.

N. The standardizing body shall take into account, in the further processing of the standard, the
comments received during the period for commenting. Comments received through standardizing
} bodies that have accepted this Code of Good Practice shall, if so requested, be replied to as promptly
- as possible. The reply shall include an explanation why a deviation from relevant international
» standards is necessary.

. O.  Once the standard has been adopted, it shall be promptly published.

P On the request of any interested party within the territory of a Member of the WTO, the
. standardizing body shall promptly provide, or arrange to provide, a copy of its most recent work
" programme or of a standard which it produced. Any fees charged for this service shall, apart from

the real cost of delivery, be the same for foreign and domestic parties.
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Q. The standardizing body shall afford sympathetic consideration to, and adequate opportunity for,
consultation regarding representations with respect to the operation of this Code presented by
standardizing bodies that have accepted this Code of Good Practice. It shall make an objective effort
to solve any complaints.
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